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board (1905) 139 N. C. 303, 51 S. E. 975. Contra, Cook v. Johnston (1885) 58 
Mich. 437, 25 N. W. 388. And this is thought to be true whether or not the 
volunteer has an interest in the property which he seeks to save. Cf. Kambour 
v. B. & M. R. R. Co. (1913) 77 N. H. 33, 50, 86 Atl. 624, 633. The objection 
raised to the volunteer theory is that the defendant ought not to be held because 
injuries to a volunteer are not consequences which could be foreseen as likely to 
occur. See Pike v. Grand Trunk Ry. (1889 C. C. N. H.) 39 Fed. 255. But this 
objection is met in the instant case by the fact that a defendant who negligently 
starts a fire might well foresee that firemen would attempt to extinguish it and 
thereby incur risk of injury. It is submitted, therefore, that even courts which 
refuse to permit recovery to an ordinary volunteer attempting to save property 
might well regard a plaintiff fireman more favorably. 

Public Utilities— Rate Regulation— Excluding "Going Value" in Valua- 
tion of Property. — In valuing the property of the petitioner for purposes of 
fixing rates, the California Railroad Commission excluded the item of develop- 
ment cost as an element of "going value" because excessive earnings since the 
development period had been sufficient to offset all deficits of that period. Held, 
that such exclusion by the Commission was correct. San Joaquin Light & Power 
Corp. v. Railroad Commission (1917, Cal.) 165 Pac. 16. 

See Comments, p. 386. 

Torts — Right of Burial — Failure to Notify Parent of Child's Death. — 
The mutilated body of the plaintiff's son was found by the defendant's employes 
upon its railroad track. Letters upon the body disclosed the plaintiff's name and 
address. The defendant notified only the coroner, who buried the body without 
notifying the plaintiff. Suit was brought for mental anguish alleged to have 
been caused by the defendant in depriving the plaintiff of the solace of burying 
her son. Held, that the railroad company was not liable. Awtrey v. Norfolk & 
Western Ry. Co. (1917, Va.) 93 S. E. 570. 

It is frequently said that "there can be no property in a dead body." See 
13 Cyc. 267 and cases there cited. While it is true that neither the executor nor 
the relatives of a decedent have, with respect to the corpse, all the rights, privi- 
leges, powers and immunities which make up the complex aggregate of jural 
relations usually connoted by the term "property," nevertheless the courts do 
recognize and enforce certain rights, privileges, etc., with respect to dead bodies, 
similar to those of an owner in ordinary property. The near relatives may 
enjoin interference with the corpse after interment Pierce v. Proprietors of 
Swan Point Cem. (1872) 10 R. I. 227; cf. Pulsifer v. Douglass (1901) 94 Me. 
556, 48 Atl. 118. And before interment, in the absence of testamentary dis- 
position of the body, the surviving spouse or next of kin is entitled, for the 
purpose of burial, to have possession of it turned over in the same condition in 
which it was at death. Foley v. Phelps (1896) 1 N. Y. App. Div. 551, 37 N. Y. 
Supp. 471 ; Larson v. Chase (1891) 47 Minn. 307, 50 N. W. 238 ; cf. Reg. v. Fox 
(1841, Eng. Q. B.) 2 Ad. & El. N. S. 246. In the case of a deceased child this 
right belongs to the surviving father or mother. Floyd v. Atlantic Coast Line 
Ry. Co. (1914) 167 N. C. 55, 83 S. E. 12; Darcy v. Presbyterian Hospital (1911) 
202 N. Y. 259, 59 N. E. 695. A wilful or negligent mutilation or withholding of 
the corpse is a violation of this right, for which the surviving spouse or next of 
kin may, by the weight of authority, recover not only actual damages, such as 
increased burial expenses, but also damages for outraged feelings and distress 
of mind. Kyles v. Southern Ry Co. (1908) 147 N. C. 394, 61 S. E. 307; Larson 
v. Chase, supra; contra, Long v. Chicago R. I. & P. Ry. Co'. (1905) 15 Okla. 
512, 86 Pac. 289; cf. Deavors v. Southern Express Co. (1917, Ala.) 76 So. 288. 
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In the principal case, the plaintiff attempted to establish a violation of her right 
to receive her son's body for burial by showing a failure by the defendant to 
notify her of his death. As the court points out, a failure to notify — a mere 
omission — is a very different act on the part of the defendant from an affirmative 
mutilation or withholding of the body. Cf. Doxtator v. Chicago etc. Ry. Co. 
(1899) 120 Mich. 596, 79 N. W. 922. Only rarely does the law of torts hold a 
person liable for mere nonfeasance. See Bigelow, Torts (8th ed.) in. For an 
interesting case holding a carrier liable for the affirmative act of burying a 
deceased passenger at sea, see Finley v. Atlantic Trans. Co. (1917, N. Y.) 115 
N. E. 715, commented upon in 26 Yale Law Journal 790. 

Trials — Misconduct of Jury — Statement by Juror of Facts not in Evi- 
dence. — The defendant was convicted of manslaughter for the death of a child 
run over by his automobile. There was conflicting evidence as to whether the 
defendant was intoxicated at the time. During the jury's deliberations two of 
the jurors made statements to the others in regard to their own knowledge of 
the defendant's habits of intoxication. After a verdict of guilty the defendant 
moved for a new trial and presented a juror's affidavit that these statements had 
induced him to change his vote. Held, that the defendant was entitled to a new 
trial. State v. Salmer (1917, la.) 164 N. W. 620. 

The majority of the states have followed the doctrine laid down by Lord 
Mansfield, that the affidavit of a juror in regard to the jury's misconduct will 
not be received. See Vaise v. Delaval (1785, K. B.) 1 T. R. 11. For recent cases 
on both sides, see State v. Ausplund (1917, Oreg.) 167 Pac. 1019, and Barber v. 
Emery (1917, Kan.) 167 Pac. 1044. The cases considering what misconduct, so 
proved, will be ground for new trial are therefore limited to a few jurisdictions, 
including Iowa, Kansas, Nebraska, Tennessee, Texas, and the federal courts. A 
statement of facts not offered in evidence, when made by a juror during the 
deliberations of the jury, is a plain violation of the theory of the "hearsay" rule. 
See 2 Wigmore, Evid. sec. 1362. Moreover, the accused has a right of cross- 
examination and quite generally by constitutional guaranty the right of con- 
frontation. See People v. Schallman (1916) 273 111. 564, 113 N. E. 113; Morris 
v. United States (1907, C. C. A. 5th) 149 Fed. 123. There has been some dif- 
ference of opinion whether the law will presume that the verdict was influenced 
by statements by a juror of facts not in evidence; but the bulk of authority is 
that the statement must be of such weight that it might reasonably be calculated 
to influence the verdict. Douglas v. Agne (1904) 125 la. 67, 99 N. W. 550. In 
the majority of the cases in which a new trial was ordered there was a conflict 
of evidence and it appeared affirmatively that the juror's improper statement 
influenced the verdict. State v. Wegener (1917, la.) 162 N. W. 1040, 1042 ; Ham- 
bright v. State (1905) 47 Tex. Cr. 518, 84 S. W. 597. There is found in a number 
of cases, a strong suggestion that a different rule might be applied in civil cases. 
See State v. Wegener (supra). It is true that criminal cases present a stronger 
case, since confrontation is then quite generally a matter of constitutional guar- 
anty; but though in civil cases confrontation of witnesses by the party may be 
dispensed with, the right to cross-examination has been universally recognized 
as a basis for many of the rules of evidence. On principle, therefore, it would 
seem that no distinction should be made between civil and criminal cases in 
respect to misconduct which should be the ground for a new trial. 

Trusts— Constructive Trusts— Absolute Devise on Oral Trust.— A hus- 
band by will left real estate to his wife. On the face of the will the devise 
was absolute, but at the time of the execution of the will the wife orally 
promised the husband that the property would be kept intact and on her death 



